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Bef or e Pat i ence Dr ake Roggensack,  J.   

 

¶1 On Apr i l  17,  2012,  Just i ce Davi d T.  Pr osser ' s 

At t or ney,  Kevi n P.  Reak,  wr ot e and asked me t o di squal i f y mysel f  

f r om par t i c i pat i on i n t he above- capt i oned mat t er ,  asser t i ng t hat  

I  am a mat er i al  wi t ness.   Because At t or ney Reak i s t he at t or ney 

of  r ecor d f or  Just i ce Pr osser  i n t hi s pr oceedi ng and because hi s 

l et t er  was copi ed t o t he Cl er k of  t he Supr eme Cour t  and counsel  
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f or  t he Judi c i al  Commi ssi on,  I  have i nt er pr et ed At t or ney Reak' s 

Apr i l  17 l et t er  as a mot i on f or  me t o sel f - di squal i f y f r om 

par t i c i pat i on i n t he above- capt i oned pr oceedi ng,  pur suant  t o 

Wi s.  St at .  § 757. 19( 2) ( b)  ( 2009- 10) . 1  On Just i ce Pr osser ' s 

behal f ,  i t  i s  al l eged t hat  because I  am " a ' mat er i al  wi t ness'  

who was pr esent  at  event s on Febr uar y 10,  2010,  and .  .  .  on 

June 13,  2011, "  I  am di squal i f i ed by l aw f r om par t i c i pat i on i n 

t he pendi ng pr oceedi ng.   

¶2 The Judi c i al  Commi ssi on has f i l ed no r esponse t o 

Just i ce Pr osser ' s mot i on. 2  Accor di ngl y,  I  have t hor oughl y 

r esear ched what  t he l aw r equi r es of  me upon r ecei pt  of  Just i ce 

Pr osser ' s mot i on,  and I  concl ude t hat  I  am di squal i f i ed by l aw 

f r om par t i c i pat i ng i n t he above- capt i oned pr oceedi ng.   I n 

par t i cul ar ,  I  concl ude t hat  I  have no choi ce but  t o di squal i f y 

mysel f  due t o Wi s.  St at .  § 757. 19( 2) ( b) ,  whi ch r equi r es sel f -

di squal i f i cat i on when a j ust i ce i s a mat er i al  wi t ness i n a 

mat t er  pendi ng bef or e t he supr eme cour t .    

¶3 Fur t her ,  I  have i nvest i gat ed t he common l aw doct r i ne 

known as t he Rul e of  Necessi t y.   The Rul e of  Necessi t y pr ovi des 

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

2 On Apr i l  12,  2012,  Just i ce Pr osser  moved Chi ef  Just i ce 
Shi r l ey S.  Abr ahamson and Just i ce Ann Wal sh Br adl ey t o 
di squal i f y t hemsel ves f r om par t i c i pat i on i n t he pendi ng 
pr oceedi ng.   On Apr i l  25,  2012,  Just i ce Pr osser  moved Just i ce N.  
Pat r i ck Cr ooks t o di squal i f y hi msel f  f r om f ur t her  par t i c i pat i on.   
The Judi c i al  Commi ssi on has not  r esponded t o Just i ce Pr osser ' s  
mot i ons t o di squal i f y Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey 
or  Just i ce Cr ooks.  
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t hat  t her e ar e cer t ai n c i r cumst ances wher ei n a j ust i ce,  who i s 

ot her wi se di squal i f i ed because of  a per sonal  i nt er est  i n t he 

out come of  t he pr oceedi ng,  may par t i c i pat e.   However ,  when t he 

di squal i f y i ng event  i s t he st at us of  t he j ust i ce as a mat er i al  

wi t ness i n t he pendi ng pr oceedi ng,  I  concl ude t hat  t he Rul e of  

Necessi t y cannot  t r ump t he mandat or y di r ect i ve of  t he 

l egi s l at ur e.   I n t hat  c i r cumst ance,  t he j ust i ce i s di squal i f i ed 

by l aw pur suant  t o Wi s.  St at .  § 757. 19( 2) ( b) .   Accor di ngl y,  I  

gr ant  Just i ce Pr osser ' s mot i on,  and her eby di squal i f y mysel f  

f r om j udi c i al  par t i c i pat i on i n t he above- capt i oned pr oceedi ng.  

I .   BACKGROUND3 

¶4 On or  about  Febr uar y 10,  2010,  at  a meet i ng of  t he 

supr eme cour t ,  I  hear d what  was sai d by Chi ef  Just i ce Shi r l ey S.  

Abr ahamson and Just i ce Pr osser ,  a par t  of  whi ch i s r ef er enced i n 

par agr aph 15 of  t he Compl ai nt  i n t he above- capt i oned mat t er .    

¶5 On June 13,  2011,  I  was pr esent  at  an i nci dent  

i nvol v i ng Just i ce Ann Wal sh Br adl ey and Just i ce Pr osser .   I  

obser ved t he act i ons of  bot h Just i ce Br adl ey and Just i ce 

Pr osser .   Al l egat i ons about  t he June 13 i nci dent  ar e a basi s of  

t he Compl ai nt  i n t he above- capt i oned mat t er .     

¶6 On June 15,  2011,  i n t he supr eme cour t ' s  conf er ence 

r oom,  I  gave an or al  st at ement  t o Capi t ol  Pol i ce Chi ef  Char l es 

Tubbs about  t he June 13 i nt er act i on bet ween Just i ce Br adl ey and 

                                                 
3 The f act s set  out  i n t hi s sect i on ar e f ound i n pol i ce 

r epor t s made publ i c dur i ng t he cour se of  t he i nvest i gat i on by 
t he Dane Count y Sher i f f ' s  Depar t ment  and f r om al l egat i ons of  t he 
pendi ng compl ai nt  i n t hi s pr oceedi ng.   
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Just i ce Pr osser .   On Jul y 1,  2011,  i n my supr eme cour t  chamber s,  

I  gave a st at ement  t o Dane Count y Sher i f f ' s  Depar t ment ' s 

i nvest i gat or s about  t he June 13 i nt er act i on bet ween Just i ce 

Br adl ey and Just i ce Pr osser .   My st at ement s t o Pol i ce Chi ef  

Tubbs and t o t he i nvest i gat or s f r om t he Dane Count y Sher i f f ' s  

Depar t ment  wer e based on my per sonal  obser vat i ons of  t he June 13 

i nci dent .    

I I .   DI SCUSSI ON 

A.   Gener al  Pr i nci pl es 

¶7 A deci s i on on Just i ce Pr osser ' s di squal i f i cat i on 

mot i on r equi r es me t o i nt er pr et  and appl y Wi s.  St at .  

§ 757. 19( 2) ( b)  and t o eval uat e t he appl i cabi l i t y  of  t he common 

l aw doct r i ne known as t he Rul e of  Necessi t y t o t he pendi ng 

mot i on.   St at ut or y i nt er pr et at i on and appl i cat i on pr esent  

quest i ons of  l aw.   Wat t on v.  Heger t y,  2008 WI  74,  ¶14,  311 

Wi s.  2d 52,  751 N. W. 2d 369.   Whet her  t he Rul e of  Necessi t y may 

be appl i ed t o over r i de t he l egi s l at ur e' s di r ect i ve i n 

§ 757. 19( 2) ( b)  t hat  woul d ot her wi se mandat e my di squal i f i cat i on 

f r om j udi c i al  i nvol vement  i n t hi s mat t er ,  al so pr esent s a 

quest i on of  l aw.   See St at e ex r el .  Cook v.  Houser ,  122 Wi s.  

534,  577,  100 N. W.  964 ( 1904) .   

¶8 St at ut or y i nt er pr et at i on begi ns wi t h t he wor ds chosen 

by t he l egi s l at ur e i n or der  t o det er mi ne t he meani ng of  t he 

st at ut e.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  

2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   The cont ext  

i n whi ch wor ds ar e used assi st  i n det er mi ni ng a st at ut e' s 

meani ng.   I d. ,  ¶46.   " St at ut or y l anguage i s gi ven i t s common,  
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or di nar y,  and accept ed meani ng .  .  .  . "   I d. ,  ¶45.   At  t i mes,  a 

di ct i onar y may be an ai d i n i nt er pr et i ng st at ut or y wor ds.   Cnt y.  

of  Dane v.  LI RC,  2009 WI  9,  ¶23,  315 Wi s.  2d 293,  759 N. W. 2d 

571.     

B.   Wi sconsi n St at .  § 757. 19( 2) ( b)  

¶9 Just i ce Pr osser  cont ends t hat  I  am a mat er i al  wi t ness 

who may be cal l ed t o t est i f y about  event s t hat  f or m t he bases 

f or  t he Compl ai nt  now pendi ng bef or e t he supr eme cour t .   He 

asser t s t hat  my st at us as a mat er i al  wi t ness r esul t s i n my bei ng 

di squal i f i ed by Wi s.  St at .  § 757. 19( 2) ( b)  f r om par t i c i pat i ng i n 

t hi s pr oceedi ng.   As a t hr eshol d mat t er ,  hi s cont ent i on r equi r es 

me t o det er mi ne whet her  § 757. 19( 2) ( b)  appl i es t o j ust i ces on 

t he supr eme cour t .  

¶10 Wi sconsi n St at .  § 757. 19( 1)  answer s t hat  quest i on.   

Subsect i on ( 1)  pr ovi des t hat  t he t er m " j udge"  as empl oyed i n 

§ 757. 19 " i ncl udes t he supr eme cour t  j ust i ces,  cour t  of  appeal s 

j udges,  c i r cui t  cour t  j udges and muni ci pal  j udges. "   Ther ef or e,  

by i t s pl ai n t er ms,  § 757. 19( 2) ( b)  appl i es t o me as a j ust i ce of  

t he supr eme cour t .   

¶11 Because i t  i s  al l eged t hat  I  am di squal i f i ed by l aw 

pur suant  t o Wi s.  St at .  § 757. 19( 2) ( b) ,  I  consi der  

§ 757. 19( 2) ( b) ,  whi ch pr ovi des:  

( 2)  Any j udge shal l  di squal i f y hi msel f  or  her sel f  
f r om any ci v i l  or  cr i mi nal  act i on or  pr oceedi ng when 
one of  t he f ol l owi ng si t uat i ons occur s:  

.  .  .   

 ( b)  When a j udge i s a par t y or  a mat er i al  
wi t ness,  except  t hat  a j udge need not  di squal i f y 
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hi msel f  or  her sel f  i f  t he j udge det er mi nes t hat  any 
pl eadi ng pur por t i ng t o make hi m or  her  a par t y i s 
f al se,  sham or  f r i vol ous.    

Subsect i on ( 2) ( b)  pr ohi bi t s par t i c i pat i on i n a pendi ng 

pr oceedi ng i f  t he j ust i ce i s a " mat er i al  wi t ness. "   Accor di ngl y,  

I  must  det er mi ne whet her  I  f i t  wi t hi n t he cat egor y of  " mat er i al  

wi t ness. "    

¶12 Not  ever y wi t ness t o an event  i s a mat er i al  wi t ness as 

t hat  t er m i s used i n Wi s.  St at .  § 757. 19( 2) ( b) .   For  exampl e,  i n 

St at e v.  Hampt on,  217 Wi s.  2d 614,  579 N. W. 2d 260 ( Ct .  App.  

1998) ,  Hampt on cont ended t hat  t he c i r cui t  cour t  j udge who 

pr esi ded at  hi s  t r i al  was pr ecl uded by § 757. 19( 2) ( b)  f r om 

pr esi di ng on r emand f or  an evi dent i ar y hear i ng t o assess whet her  

a j ur or  was sl eepi ng dur i ng hi s t r i al .   I d.  at  619.   Hampt on 

moved t he j udge who pr esi ded at  hi s t r i al  t o di squal i f y her sel f  

because she had not i ced t he sl eepy j ur or  and Hampt on want ed t o 

quest i on t he j udge about  her  obser vat i ons on r emand.   I d.  at  

618.  

¶13 The ci r cui t  cour t  j udge deni ed hi s mot i on.   I d.   That  

deci s i on was af f i r med on appeal  because t he cour t  of  appeal s 

concl uded t hat  t he c i r cui t  cour t  j udge was not  a mat er i al  

wi t ness wi t hi n t he meani ng of  Wi s.  St at .  § 757. 19( 2) ( b) .   I d.  at  

620.   The cour t  of  appeal s expl ai ned t hat  whi l e obser vi ng what  

occur s i n her  cour t r oom t echni cal l y may make a j udge a 

" wi t ness, "  t hat  par t  of  a c i r cui t  cour t ' s  f unct i on does not  

" t r ansf or m t he t r i al  cour t  i nt o a ' mat er i al  wi t ness'  pur suant  t o 

§ 757. 19( 2) ( b) . "   I d.  
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¶14 Whet her  a wi t ness i s a " mat er i al  wi t ness"  i s 

det er mi ned by t he nat ur e of  t he t est i mony t hat  t he wi t ness i s 

abl e t o pr ovi de r el at i ve t o consequent i al  f act s t hat  ar e i n 

di sput e.   As Bl ack' s Law Di ct i onar y expl ai ns,  a mat er i al  wi t ness 

i s a " wi t ness who can t est i f y about  mat t er s havi ng some l ogi cal  

connect i on wi t h t he consequent i al  f act s. "   Bl ack' s Law 

Di ct i onar y 1741 ( 9t h ed.  2009) .   A f act  i s  mat er i al  or  

consequent i al  when i t  i s  " s i gni f i cant  or  essent i al  t o t he i ssue 

or  mat t er  at  hand. "   I d.  at  670;  see al so Wi s.  St at .  § 904. 01;  

7 Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce Ser i es:   Wi sconsi n 

Evi dence § 401. 101,  at  98- 101 ( 3d ed.  2008) .   

¶15 I  was a wi t ness t o what  was sai d and done at  t he 

event s t hat  f or m t he bases f or  t he pendi ng Compl ai nt .   I t  

appear s t hat  t her e ar e f act ual  di sput es about  what  occur r ed on 

June 13,  such t hat  t est i mony about  t hat  i nci dent  wi l l  be 

r equi r ed i n t hi s pr oceedi ng. 4  Accor di ngl y,  any t est i mony t hat  I  

may gi ve wi l l  be di r ect l y r el at ed t o f i ndi ng consequent i al  

f act s.    

¶16 At  t he t i me of  my obser vat i ons on June 13,  I  was not  

super vi s i ng a cour t r oom such t hat  my obser vat i ons woul d be a 

necessar y par t  of  my r ol e as a j udge i n a t r i al  or  a hear i ng.   

Nor  wer e my obser vat i ons on June 13 a necessar y par t  of  my 

                                                 
4 I t  i s  not  c l ear  t o me whet her  t her e ar e f act ual  di sput es 

about  what  occur r ed on or  about  Febr uar y 10,  2010.  
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dut i es as a supr eme cour t  j ust i ce. 5  Ther ef or e,  I  concl ude t hat  I  

am a mat er i al  wi t ness f or  t he June 13 i nci dent  t hat  f or ms a 

basi s f or  t he pendi ng Compl ai nt .    

¶17 Even t hough I  am a mat er i al  wi t ness t o t he June 13 

i nci dent  t hat  under l i es t he pendi ng mat t er ,  t he l egi s l at ur e has 

est abl i shed condi t i ons under  whi ch my obl i gat i on f or  sel f -

di squal i f i cat i on can be wai ved.   Those pr ovi s i ons ar e set  out  i n 

Wi s.  St at .  § 757. 19( 3) ,  whi ch pr ovi des:  

 Any di squal i f i cat i on t hat  may occur  under  sub.  
( 2)  may be wai ved by agr eement  of  al l  par t i es and t he 
j udge af t er  f ul l  and compl et e di scl osur e on t he r ecor d 
of  t he f act or s cr eat i ng such di squal i f i cat i on.  

Because Just i ce Pr osser  has moved me t o di squal i f y mysel f ,  i t  i s  

appar ent  t hat  he i s not  wai v i ng my obl i gat i on f or  sel f -

di squal i f i cat i on i n t he pendi ng mat t er .   Ther ef or e,  § 757. 19( 3)  

does not  appl y t o my deci s i on.     

¶18 The st andar d f or  det er mi ni ng whet her  di squal i f i cat i on 

i s r equi r ed by Wi s.  St at .  § 757. 19( 2) ( b)  i s an obj ect i ve 

st andar d. 6  See St at e v.  Am.  TV & Appl i ance of  Madi son,  I nc. ,  151 
                                                 

5 The i nci dent  t hat  occur r ed on or  about  Febr uar y 10,  2010,  
occur r ed dur i ng an of f i c i al  cour t  conf er ence,  and as such,  i t  
may st and on di f f er ent  f oot i ng t han t he i nci dent  of  June 13,  
2011.  

6 The obj ect i ve st andar d t hat  i s r equi r ed by Wi s.  St at .  
§ 757. 19( 2) ( b)  i s cont r ast ed wi t h t he subj ect i ve st andar d 
r equi r ed by subsect i on ( 2) ( g) .   I n a subj ect i ve det er mi nat i on of  
i mpar t i al i t y ,  t he j udge deci des whet her  he or  she can be 
i mpar t i al  i n a pendi ng pr oceedi ng.   St at e v.  Am.  TV & Appl i ance 
of  Madi son,  I nc. ,  151 Wi s.  2d 175,  186,  443 N. W. 2d 662 ( 1989) .   
When t he st at ut e empl oys an obj ect i ve st andar d f or  
di squal i f i cat i on,  t he l egi s l at ur e has al r eady made t he 
det er mi nat i on t hat  al l  j udges who come wi t hi n t he subsect i on' s  
descr i pt i on ar e not  i mpar t i al .   I d.  



No.  2012AP566- J   

 

9 
 

Wi s.  2d 175,  186,  443 N. W. 2d 662 ( 1989) .   Ther ef or e,  once t he 

det er mi nat i on i s made t hat  I  am a mat er i al  wi t ness and t hat  

t her e has been no wai ver  of  my obl i gat i on t o di squal i f y mysel f ,  

I  am di squal i f i ed by l aw accor di ng t o t he command of  

§ 757. 19( 2) ( b) ,  and may not  pr oceed i n a j udi c i al  r ol e i n t hi s 

mat t er .    

C.   Rul e of  Necessi t y 

¶19 Not wi t hst andi ng t he above di scussi on,  t her e ar e 

cer t ai n occasi ons i n whi ch a common l aw doct r i ne known as t he 

Rul e of  Necessi t y may be appl i ed t o per mi t  a j udge t o 

par t i c i pat e i n a pr oceedi ng f r om whi ch he or  she woul d ot her wi se 

be di squal i f i ed because of  a per sonal  i nt er est  i n t he out come of  

t he pendi ng pr oceedi ng.   Accor di ngl y,  I  consi der  t he Rul e of  

Necessi t y.   The Rul e of  Necessi t y pr ovi des t hat  i f  a j udge has a 

di squal i f y i ng per sonal  i nt er est  i n t he out come of  t he 

pr oceedi ng,  and i f  hi s or  her  di squal i f i cat i on woul d deny a 

f or um f or  r esol ut i on of  t he di sput e,  t hen t her e i s a pot ent i al  

t hat  t he j udge may not  be di squal i f i ed by hi s or  her  per sonal  

i nt er est .    

¶20 The common l aw out  of  whi ch t he Rul e of  Necessi t y 

ar ose began wi t h t he maxi m t hat  " no man can be a j udge i n hi s  

own cause. "   I n t he Mat t er  of  t he Appl i cat i on of  Davi d R.  Ryer s,  

72 N. Y.  1,  5 ( 1878) .   Common l aw pr event ed j udges f r om deci di ng 

mat t er s when t hey had a per sonal  i nt er est  i n t he out come of  t he 

pr oceedi ng,  such as a di r ect  pecuni ar y i nt er est  or  a k i nshi p t o 

one of  t he par t i es.   Cook,  122 Wi s.  at  578.   I t  was t hought  t hat  

per mi t t i ng j udges t o pr esi de i n mat t er s when t hei r  j udi c i al  
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deci s i ons woul d benef i t  or  bur den t he pr esi di ng j udge woul d l ead 

t o bi ased deci s i ons and deny l i t i gant s a f ai r  t r i al .   St at e ex 

r el .  Bar nar d v.  Bd.  of  Educ.  of  Ci t y of  Seat t l e,  52 P.  317,  321 

( 1898) .   

¶21 However ,  t her e wer e occasi ons when t he onl y j udge 

avai l abl e had a per sonal  i nt er est  i n t he out come of  t he case,  

and i f  he wer e not  t o par t i c i pat e,  no cour t  woul d deci de t he 

case.   That  c i r cumst ance l ed t o t he cr eat i on of  t he Rul e of  

Necessi t y.   The Rul e of  Necessi t y i s based on t he concept  t hat  

t he avai l abl e j udge' s per sonal  i nt er est  i n t he out come of  t he 

mat t er  may be of  l ess concer n t han havi ng no cour t  t o deci de t he 

i ssue.   Ryer s,  72 N. Y.  at  5- 6 ( expl ai ni ng t hat  t he Rul e of  

Necessi t y per mi t t ed a j udge t o appoi nt  t he condemnat i on 

commi ssi oner s even t hough he had an i nt er est  i n t he l ands 

subj ect  t o condemnat i on,  because wi t hout  hi s appoi nt ment s t he 

condemnat i on coul d not  pr oceed) .      

¶22 On occasi on,  t he Wi sconsi n Supr eme Cour t  appear s t o 

have appl i ed t he Rul e of  Necessi t y t o j ust i ces'  par t i c i pat i on i n 

a mat t er  wher e al l  t he j ust i ces had a per sonal  i nt er est  i n t he 

out come of  t he cont r over sy.   For  exampl e,  i n St at e ex r el .  

Wi ckham v.  Nygaar d,  159 Wi s.  396,  150 N. W.  513 ( 1915) ,  an i ncome 

t ax assessment  was l evi ed on Judge Wi ckham' s sal ar y i n 1913 f or  

i ncome pai d i n 1912.   Judge Wi ckham chal l enged t he assessment  as 

unl awf ul  because he was a " st at e of f i cer . "   I d.  at  398.   At  or al  

ar gument  bef or e t he supr eme cour t ,  t he at t or ney f or  Judge 

Wi ckham st at ed t hat  Judge Wi ckham was wai vi ng any obj ect i on t o 

member s of  t he cour t  deci di ng t he case and t he At t or ney Gener al  



No.  2012AP566- J   

 

11 
 

expr essed no vi ew on whet her  t he St at e was wi l l i ng t o wai ve.   

I d.   The cour t  expl ai ned t hat :  

[ t ] he member s of  t hi s cour t  ar e not  di r ect l y 
i nt er est ed i n t hi s l awsui t ,  but  i t  i s  none t he l ess 
t r ue t hat  t he set t l ement  of  t he mai n quest i on of  l aw 
i nvol ved wi l l  af f ect  t he maj or i t y of  t he cour t .   I f  i t  
i s  set t l ed t hat  Judge Wi ckham' s sal ar y i s exempt  f r om 
assessment  f or  i ncome t ax,  t hen t he sal ar y of  ever y 
ot her  publ i c of f i cer  i s exempt  dur i ng hi s t er m,  wher e 
such t er m began bef or e t he passage of  t he I ncome Tax 
Law.   The quest i on i s:   Does t he f act  t hat  t he member s 
of  t he cour t ,  or  a maj or i t y of  t hem,  may or  wi l l  be 
af f ect ed i n a f i nanci al  way by t he deci s i on whi ch t he 
cour t  i s  cal l ed upon t o make di squal i f y t hem f r om 
act i ng? 

I d.   The supr eme cour t  concl uded t hat  t he j ust i ces wer e not  

pr ecl uded f r om deci di ng t he appeal  t hen pendi ng.   I d.  at  400.    

¶23 However ,  t he Wi sconsi n Supr eme Cour t  has not  

consi st ent l y empl oyed t he Rul e of  Necessi t y when al l  j ust i ces 

had a per sonal  i nt er est  i n t he out come of  a pr oceedi ng.   For  

exampl e,  i n Mor an v.  Wi sconsi n Depar t ment  of  Admi ni st r at i on,  230 

Wi s.  2d 103,  603 N. W. 2d 234 ( Ct .  App.  1999) ,  whi ch i nvol ved a 

chal l enge t o Wi s.  St at .  § 20. 923 t hat  set  a cap on j udi c i al  

sal ar i es,  t he supr eme cour t  r ef used t he cer t i f i cat i on,  even 

t hough t he Rul e of  Necessi t y was ci t ed t o t he cour t  as aut hor i t y  

f or  t he j ust i ces t o act ,  not wi t hst andi ng t he j ust i ces'  per sonal  

i nt er est  i n t he out come.  See Mor an v.  Wi s.  Dep' t  of  Admi n. ,  No.  

98- 3008,  1999 WL 274502 ( May 6,  1999) .   I nst ead,  t he supr eme 

cour t  r ef used t he cer t i f i cat i on and appoi nt ed a panel  of  r et i r ed 

cour t  of  appeal  j udges t o t empor ar i l y  ser ve on t he cour t  of  

appeal s and dec i de whet her  j udi c i al  sal ar i es wer e subj ect  t o 

l i mi t at i on under  § 20. 923.   Mor an,  230 Wi s.  2d at  104 n. 1.    
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¶24 Havi ng a per sonal  i nt er est  i n t he out come of  a 

pr oceedi ng may be gr ounded i n t he f i nanci al  i nt er est  of  t he 

j udge or  a pot ent i al  or  act ual  i mpact  on a f ami l y member  of  t he 

j udge.   I n such ci r cumst ances,  t he j udge may be pr edi sposed t o 

deci de t he pr oceedi ng i n a way t hat  wi l l  benef i t  what ever  

per sonal  i nt er est  he has t hat  wi l l  be af f ect ed by hi s j udgment .   

¶25 However ,  I  f ound no Wi sconsi n appel l at e deci s i on wher e 

t he Rul e of  Necessi t y was appl i ed t o per mi t  a j udge t o 

par t i c i pat e i n a pr oceedi ng when t he j udge was a mat er i al  

wi t ness,  r equi r ed by st at ut e t o r ecuse hi msel f  or  her sel f .   The 

absence of  such deci s i ons i s under st andabl e because when a j udge 

i s a mat er i al  wi t ness,  hi s or  her  v i ew of  t he f act s upon whi ch 

t he ul t i mat e l egal  deci s i on wi l l  r est  ar e i next r i cabl y 

i nt er t wi ned wi t h t he j udge' s per sonal  obser vat i ons.    

¶26 The concer n about  empl oyi ng a j udge who i s a mat er i al  

wi t ness t o t he cont r over sy al so bear s on t he publ i c i nt er est  i n 

mai nt ai ni ng a f ai r ,  i mpar t i al  and neut r al  j udge f or  al l  j udi c i al  

pr oceedi ngs.   Havi ng an unbi ased j udge i s f undament al  t o a f ai r  

j udi c i al  pr oceedi ng.   Mar shal l  v.  Jer r i co,  I nc. ,  446 U. S.  238,  

247 n. 9 ( 1980) .   Bot h t he publ i c i nt er est  and t he l i t i gant ' s 

i nt er est  r equi r e separ at i ng t he r ol e of  a mat er i al  wi t ness f r om 

t hat  of  t he adj udi cat or  who uses t est i mony f r om mat er i al  

wi t nesses t o deci de t he cont r over sy.    

¶27 St at ed ot her wi se,  when mat er i al  f act s ar e i n di sput e,  

a j udge cannot  t est i f y t o est abl i sh hi s ver si on of  t he f act s and 

t hen use hi s ver si on of  t he f act s t o deci de t he cont r over sy.   

Such a pr ocess woul d be f undament al l y unf ai r ,  t o t he par t i es and 
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t o t he publ i c i nt er est .   See Peopl e ex r el .  Pond v.  Bd.  of  Tr s.  

of  Vi l l age of  Sar at oga Spr i ngs,  39 N. Y. S.  607,  609 ( 1896)  

( expl ai ni ng t hat  f act s pr ovi ded by t est i mony of  t he accuser  

cannot  be used by t hat  same accuser  now act i ng as j udge i n or der  

t o avoi d " suspi c i on of  t he f ai r ness and i nt egr i t y of  t he j udge"  

and t her eby mai nt ai n conf i dence i n j udi c i al  deci s i ons) .  

¶28 Accor di ngl y,  I  concl ude t hat  t he Rul e of  Necessi t y 

does not  negat e t he l egi s l at ur e' s mandat e i n Wi s.  St at .  

§ 757. 19( 2) ( b)  t hat  I  " shal l  di squal i f y"  mysel f  f r om 

par t i c i pat i on i n t he pendi ng pr oceedi ng because I  am a mat er i al  

wi t ness.   

I I I .  CONCLUSI ON 

¶29 I  have t hor oughl y r esear ched what  t he l aw r equi r es of  

me upon r ecei pt  of  Just i ce Pr osser ' s mot i on,  and I  concl ude t hat  

I  am di squal i f i ed by l aw f r om par t i c i pat i ng i n t he above-

capt i oned pr oceedi ng.   I n par t i cul ar ,  I  concl ude t hat  I  have no 

choi ce but  t o di squal i f y mysel f  due t o t he l egi s l at i ve mandat e 

of  Wi s.  St at .  § 757. 19( 2) ( b) ,  whi ch r equi r es sel f -

di squal i f i cat i on when a j ust i ce i s a mat er i al  wi t ness i n a 

mat t er  pendi ng bef or e t he supr eme cour t .    

¶30 Fur t her ,  even t hough I  am t he f i r st  j ust i ce t o r espond 

t o a mot i on t o di squal i f y i n t hi s pr oceedi ng,  I  have 

i nvest i gat ed t he common l aw doct r i ne known as t he Rul e of  

Necessi t y.   The Rul e of  Necessi t y pr ovi des t hat  t her e ar e 

cer t ai n c i r cumst ances wher ei n a j ust i ce,  who i s ot her wi se 

di squal i f i ed because of  a per sonal  i nt er est  i n t he out come of  

t he pr oceedi ng,  may par t i c i pat e.   However ,  when t he 
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di squal i f y i ng event  i s t he st at us of  t he j ust i ce as a mat er i al  

wi t ness i n t he pendi ng pr oceedi ng,  I  concl ude t hat  t he Rul e of  

Necessi t y cannot  t r ump t he mandat or y di r ect i ve of  t he 

l egi s l at ur e.   I n t hat  c i r cumst ance,  t he j ust i ce i s di squal i f i ed 

by l aw pur suant  t o Wi s.  St at .  § 757. 19( 2) ( b) .   Accor di ngl y,  I  

gr ant  Just i ce Pr osser ' s mot i on,  and her eby di squal i f y mysel f  

f r om j udi c i al  par t i c i pat i on i n t he above- capt i oned pr oceedi ng.  
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